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SUBJECT REGULATORY ANALYSIS ON THE PERMISSIBILITY OF PLACING OPERABLE UNIT
(OU) 7 POND SEDIMENTS UNDER THE LANDFILL SOIL CAP - LG-001-95

DOE Order 4700 1

Action No action required

As we have discussed, | believe that under both the Resource Conservation and Recovery Act
{RCRA) and the Comprehensive Environmental Response, Compensation & Liability Act (CERCLA)
it 1s permissible to place the sediments from the leachate collection ponds under the cap during
final closure/remediation  Attached is the logic supporting this belief | have done the analysis
independently for both regulatory schemes Additionally, | have addressed the Environmental
Protection Agency’s (EPA's) concern that placement of the sediments under the cap may make the
landfill a new unit

Please recognize that one of the items clanfied in the Corrective Action Management Unit (CAMU)
rule was the permissibility of consolidating wastes within a CAMU This part of the federal CAMU
rule 1s not being challenged, although the federal CAMU rule Is the subject of current litigation
Even though the OU7 scenario could be easily answered regulatonly using the CAMU rule, the same
resuit can be justified independent of the CAMU rule under the special circumstances of OU7

| have also attached a couple of the Superfund fact sheets that | have cited within the analysis If |
can further clarify the situation, please do not hesitate to give me a call on extension 8559
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Facts:

The QU7 fandfill received RCRA hazardous waste after 1980

—
]

2 - Disposal of hazardous waste in the OU7 landfill ended in 1986

3 - The OU7 landfill was listed in the 1987 Part B as planned to be closed under
interim status

4 - The landfill was listed in the IAG as a RCRA closure OU

5 - The East landfill pond was constructed to receive leachate from the landfill

6 - The landfill pond continues to receive leachate and run off from the landfill

7 - All contaminants of concern in the landfill pond came from the landhll

RCRA Analysis Assumptions-

1 A post closure permit will be required for the OU7 landfill and corrective action 1s required ,
to be addressed

Rationale §270 1(c)  Owners or operators of Jandfills that received wastes after July
26, 1982, or that certified closure (according to §265 115) after January 26, 1983, must have
post-closure permits, unless they demonstrate closure by removal as provided under
§270 1(c)(5) and (6) If a post-closure permit is required, the permit must address applicable
Part 264 Groundwater Monitoring, Unsaturated Zone Monitoring, Corrective Action, and Post-
closure Care Requirements of this chapter (emphasis added)

2 The corrective action provisions require cleanup of releases of hazardous waste or
hazardous waste constituents from a solid waste management unit to the environment

Rationale §3004(u) of RCRA  a permit i1ssued after November 8, 1984, by the
Administrator or a State shall require, corrective action for all releases of hazardous waste or
constituents from any solid waste management unit at a treatment, storage, or disposal facility
seeking a permit under this subchapter, regardless of the time at which waste was placed in such
unit

3 Placing the sediments from the pond in the iandfill 1s not adding new waste to the landfill it
s merely returning the released waste to its originai source and capping in place to prevent
future migration

Rationale 1) The hazardous constituents in the sediments came from leachate from the
landfill Therefore, all the hazardous constituents are “releases” from the waste 2) Sediments
from the pond are not wastes, but contaminated environmental media (The “contained in" policy
states that environmental media that “contains” a hazardous waste will be managed as a hazardous
waste until the hazardous waste can be removed) OSW Memorandum dated 11-13-86 Also See
57 FR 986, CMA v _EPA, 869 F2d 1526 (D C Cir 1989)
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4 Placing the sediments In the landfill would not make the landfill a new hazardous waste unit

Rationale It could be argued that the pond 1s part of the landfill because a) it 1s immediately
adjacent to the landfill, b) it was built to collect the landfill leachate and run-off (1e it 1s the
landfill's run-off collection system) If the pond area i1s part of the landfill, then movement of the
sediments Is merely consolidation of constituents within the same unit Such consolidation under a
closure plan would permissible because 1t was part of the closure action

Alternative Rationale 1) The landfill is already a hazardous waste management unit (See
facts #1 & #2) 2) A hazardous waste landfill may take hazardous waste until it 1s closed 3) The
landfifl 1s under a order on consent to close, so actions taken to meet closure, including corrective
action, are legally mandated as part of the final closure (This avoids the problem that this I1s
potentially an unpermitted landfill - it 1s regulated under the consent order and closure plan )

4) Consolidating the waste back in the landfill (and under the cap) fulfills the requirements of
corrective action to be protective of human health and the environment 5) The corrective action
Is to return the released waste constituents to the original source and would be part of the final
closure

5 “Placing” the sediments back in the landfill will not be placement in or on the land in
violation of LDR

Rationale The concentrations are so low, that LDR treatment standards would be met
6 Alternatively, If the sediments were delisted, then putting the sediments under the cap would
not be a RCRA concern at all

Rationale See #4 under the CERCLA Analysis

CERCLA Analysis Assumptions:
1 The pond is within the “Area of Contamination” (AQC)

Rationale The hazardous waste constituents in the sediments were released from the landfill,
therefore, they are within the AOC

Superfund LDR Guide #5 EPA uses the concept of “areas of contamination” (AOCs), which may be
viewed as equivalent to RCRA units, for the purposes of LDR applicability determinations An AOC
Is delineated by the areal extent (or boundary)} of contiguous contamination Such contamination
must be contiguous, but may contain varying types and concentrations of hazardous substances
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Superfund Publication 9347 3-O5FS, July 1989
2 Waste may be consolidated within the AOC without tniggenng LDR

Rationale Superfund LDR Guide #5 Placement does not occur when wastes are
treated In situ, capped in place, consolidated within the AOC, or processed within the AOC
(but not in a separate unit, such as a tank) to improve its structural stability (e g for
capping or to support heavy machinery) In summary, If placement on-site or off-site
does not occur, the LDRs are not applicable to the Superfund action (emphasis in original)

3 Even if the waste triggered LDR, the sediments meet the LDR treatment standards

Rationale See #5 under RCRA analysis

4 If the sediments are below health based levels (10-4) then the sediments may be
delisted in the ROD [f delisted, putting the sediments under the cap would merely be
adding more soll to the cap

Rationale Under RCRA, once sufficient data are collected on the waste, and its
potential fate and transport, models are run to evaluate the dilution and attenuation of
constituents at a hypothetical receptor well The calculated concentration of constituents
at the hypothetical receptor well must at least meet the health-based levels used for
delisting decisions for the waste to be successfully delisted (Table 1, inserted in {the} fact
sheet, contains the maximum allowed concentrations (MACs) for specific constituents
based on current health-based levels (10 -4 risk) developed by the Office of Solid Waste
for delisting decisions ) Waste to be delisted must be managed as hazardous until it has
been analyzed in accordance with the sampling and analysis requirements established at the
time of delisting, and it has been determined that delisting levels have been attained
Superfund Publication 9347 3-09FS, Sept 1990, “A Guide to Delisting of RCRA Wastes
for Superfund Remedial Responses”
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Disposal Restrictions (LDRs)

Are Applicable to CERCLA
Response Actions

CERCLA Sectnan 121(d)(2) speafies that og-gte Superfund remedial acuons shall attan *other Federal standards,
requirements, qutena, mitanons, or more sormgent State requirements that are determmed to be legaily appheable
ar rejevant and appropriate (ARAR) to the speafied arcumstances at the site.” In additon, the Nanonal Connngeacy
Plan (NCP) requres that gg-site removal actions attam ARARs to the extzar pracucable. Qff-gte removal and
remedial acuons must comply with legaily apphcable requrements. This guide outlines the process used to determine
whether the Resource Conservation and Recovery Act (RCRA) land disposal resmrictions (LDRs) established onder
the Hazardous and Solid Waste Amendments (HSWA) are ‘applicable’ to a CERCLA respoass action. More detaded
gwdance on Superfund comphance with the LDRs 1s bewng prepared by the Office of Solid Waste and Emergeacy

Response (OSWER).

For the LDRs to be applhicable to a CERCLA
respoase, the action must consanute placement of a
rgamcted RCRA Razardous waste  Therefore, ate
managers {OSCs, RPMs) must answer three separate
quesucns to determune if the LDRs are applicable

(1) Does the responsz acuon copsatute
placement?

(2) Is the CERCLA substance pemg placed
also a RCRA hazardous waste? and o so

(3) Is the RCRA waste resticied under the
LDRs”

Sitz managers also must determune if the CERCLA
substancas are Cabforma Lst wastes, which are a
distinct category of RCRA hazardous wastes restncted
under the LDRs (see Superfuna LDR Guide #2).

(1) DOES THE RESPONSE CONSTITUTE
PLACEMENT?

The LDRs place speafic resmicnons (e.g., treagnent
of waste to conceatration leveis) oo RCRA hazardous
wastes prior (o thewr placement 1n land disposal umuts.
Thoeretore, a kev determunation 15 waether the response
acuon il consutute placement of wastes wmto a land
disposal umit. As defined by RCRA, land disposal
units inciuae {andfills, surface unmpoundments, waste
pues, imjection weils, land treatment faclines, sait dome
farmations, underground mines or caves, and concrete
bunkers or vauits. If 8 CERCLA response mciudes
disposal of wastes m any of these rypes of off-site land
disposal  unus, piacemenr will ocaur However,
uncontrofled  hazardous waste sues  often have

widespread ang dispersed contamimapon, makng tne

concept of a RCRA umt less useful for acmons
wvolving gp-si(e disposal of wastes. Therefore, (o
asust m defining when °placcment” does and does not
occur for CERCLA actons mmvolving op-site disposal
of wastes EPA uses the comespt of ‘areas of
contammanon’ (AOCs), which may be wviewed as
equvaient to RCRA unxs, for the purposes of LDR
applicability determunations.

An AQC s delineated by the areal extent (or
bounaary) of comnguous costaminauon. Suen
comtamunanon must be confinucus, but may contan
varying (vpes and comncesmations of hazargous
supsiances. Dcpcnmn.g on suts caaracenisucs, one or
more AQCs may be delmeated Highiight 1 proviaes
some exampies of AOCs.

Highiight 1. EXAMPLES OF AREAS OF
CONTAMINATION (AQCs)

s A waste sourcs (e.g, waste pit, landfill
waste pie) and the surrounaing
contamunated sow.

. A waste sourcs, and the sediments 1 a
stream contamunated by the sourcs, waere
the conrammation is copunuoys lrom the
source to the sequments.*®

s Several lagoons separated omiv bv dixes
wnere the dikes are coptaminated and the
lagoons snare a common hoer

* The AOC doexs nox mciude oy conmmmated martes
or groumd wRlEr (sl oY De mmociaEd wyun e mae-
Dased wRse SONTTE




For on-site disposal, placement occurs when wastes
are moved from one AOC (or unit) mto another AOC
(or umt). Placement does not occur whea wastes are
left 1 place, or moved wmithm a single AOC. Highlight
2 provides scenarnios of when placement does and does
not occur, as defined m the proposed NCP The
Agency 1S curreat recvaluatmg the definition of
placement prior to the promulganon of the finai NCP,
and therefore, these scenarios are subject to change.

Highlight 2: PLACEMENT
Placement dogs occur when wastes are.

s Consolidated from differeat
AQCs mto a singie AQC,

s  Moved outside of an AOC (for
treatmeat or storage, for
example) and returned to the
same or a different AQC, or

. Excavated from an AOC, placed
In a separatz unit, such as an
ipcmerator or tank that 1s wichn
the AOC, and redeposited mto
the same AQC

Placement dogs pot occur when wastes
are

[ Treated m sitys
=  Capped mn place,
s Consolidated withuin the AQC, or

s  Processed wathm the AOC (but
not m a separate umt such as a
tank) to mmprove us structural
stability (e.g, for cappmag or 1o
support heavy machmery)

In summary, if placement on-site or off-site does
not ocrur, the LDRs are not applicable to the
Saperfund actioa.

(2) IS THE CERCLA SUBSTANCE A RCRA
HAZARDOUS WASTE?

Because a2 CERCLA response must consutute
placement of a restnaed RCRA hazardous waste for
the LDRs to be applicable, site managers must evaiuate
whether the contammants at the CERCLA ate are
RCRA hazardous wastes, Highlight 3 brniefly descnibes
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the two types of RCRA hazardous wastes —Lsted and{‘

charactenstic wastes.

Highlight 3. RCRA HAZARDOQUS WASTES
A RCRA solid waste® 1s hazardous if 1t 15
listed or exhibuts a hazardous characterisic
Listed RCRA Hazardous Wastes

Any waste listed m Subpart D of 40
CFR 261, mcluding:

z F waste codes (Part 261.31)

2 K waste codes (Part 261.32)

s P waste codes (Part 261.33(e))

. U waste codes (Part 26133(f))
W

Any waste exhibinng one of the following
charactenisucs, as defined 1n 40 CFR 261

s Ignitality

. Corrosmvity

. Reactviry

. Extraction Procedure (EP)
Taxiaty

* A obd waste x any matzral thet s discarded or
dispased of (Le, abandomed, recycied 1n certun wavs or
coundered mbhereaty waste-ike) The waste zuay be
solid, semreobd, bqund, or & costamed gaseous matenal
Exciumcos from the defimnon (e.g., domestc sewage
sludge) sppear m 40 CFR 251.4(a). Exzmpuons (e g
housenoid waszes) are found i 40 CFR 261 4b).

Site managers are not requred to presume that a
CERCLA hazardous substance 1s 8 RCRA hazardous

waste unless there 15 affrmanive evidence to support
such a findmg Site managers, therefore, should use
“reasonabie efforts® to determme whether 2 substance
1s 2 RCRA hsted or characensne waste. (Current
data collecton efforts durmg CERCEA removal and

A

e

—



remedial site invesagations should be sufficient for thus
purpose.) For Listed bazardons wastes, if mamfests or
labels are not avaiable, this evaiuation Lkely wall
require fairly speafic informanon about the waste (e.g.,
source, prior use, process {ype) that is °reasonably
ascertamable® wathin the scope of a Superfund
mvestigation. Such information may be obtamned from
faclity business records or from an examinaton of the
processes used at the faality For characternsuc wastes,
site managers may rely on the resuits of the tests
descnnibed wm 40 CFR 26121 - 26124 for each
charactenisuc or on knowledge of the properues of the
substance  Site managers should work with Regional
RCRA staff, Regronal Counsel, State RCRA staff, and
Superfund enforcement personnel, as appropnate, m
making these determinauons.

In addiion to understanding the two categonies of
RCRA hazardous wastes, sitz managers will also need
to understand the derved-from rule, the moxure ruie,
and the contained-in interpretation to deatfy correctly
wnether a CERCLA substancs 1s a RCRA hazardous
waste These thres prinapies, as well as an
wmtroducuon to the RCRA dehsung process, are
described below

Denved-from Rule (40 CFR 2613(c)(2))

The denved-from rule states that any solid waste
denived from the treatmeat, storage, or disposal of a
bisted RCRA pazargous waste 15 itself a  listed
hazardous waste (regardless of the concestranon of
hazardous c¢onsutuents) For exampie, ash and
scrubber water trom (nhe maneraton of a hsted waste
are pazardous wastes oo the basis of the denved-from
rule Solid wastes derved from a cgaractenstic
hazardous waste are hazardous wastes only i they
exhibit a charactensue

Mixture Rule (40 CFR 2613(a)(2))

Ugder the mixture -ule, when anv solid waste and
a bsted hazardous waste are mmed, the eanre moure
s a lhsted hazardous waste  For example, i a
generator muxes a drum of listed FOO6 elecroplaong
waste #1th a non-hazardous wastewater (wastcwaters
are sobid wastes - see Highlight 3), the eatire muxrure
ot the FOO6 and wastzwater 1s a hsted hazardous waste

Attachment 2
LG-001-95
Page 3 of 10

Muxrures of solid wastes and charagenisuc hazardous
wastes are bazardous only f the muxture exhibits a

charactenstic.

Contained-in Interpretation (OSW Memorandum dated
November 13, 1986)

The contaimed-in interpretation states that anv
mmrure of a pop-solid waste and a RCRA [isted
hazardous waste must be managed as a hazardous
waste as long as the matenal contamns (L&, s above
heaith-based levels) the listed hazardous waste For
example, f sol or ground water (Le., both non-solrd
wastes) contamn an FOO1 speat solvent, that sod or
ground water must be managed as a RCRA hazardous
waste, as long as it "contans” the FOO1 spent solvent.

Delisting (40 CFR 26020 and 22)

To be exempted from the RCRA hazardous waste
“system,” a jisted hazardous waste, a moxrure of a listed
and sobd waste, or a denved-from waste must be
debsted (according to 40 CFR 26020 and 22)
Characterisac hazardous wastes never nesd (o be
debisted, but can be treated to zo longer exiubit the
charactensoe. A contamned-in waste also does not have
to be delisted, it only has to "no longer contain the
hazardous waste

U ste managers determmne that the hazardous
substance(s) at the site s a RCRA hazardous waste(s),
they shouid also detcrmme whether that RCRA waste
s a Califormia hist waste. Cabforma hst wastes are a
distinet category of RCRA wastes restricted under the
LDRs (see Superfund LDR Guide #2)

&) IS THE RCRA WASTE RESTRICTED
UNDER THE LDRs?

If a ate manager determunes that 2 CERCLA waste
1s 2 RCRA hazardous waste, thus waste also must be
rsteted for the LDRs to be am  apphcable
requrement. A RCRA hazardous waste becomes a
resticted waste on s HSWA dhne or
socner if the Agency promulgates a standard before
the deadline Because the LDRs are being phased
over a period of ume (see Highlhight 4), sice managers
may nesd to determune what type of restnction s 1



WVaste Statstory Desdlme
Speat Sohveat 2ad Dioxn- November 8, 1986
Contarung Wastes
Califoraa Lig Wastes July 8, 1987
First Third Wastes August 8, 1983

Speat Soivent, Dioxm- November 8. 1988
Conmning, and Cabforma
List Sod and Dedns From

CERCLA/RCRA Correcawve

Arnons
Second Thud Wastes June 8, 1989
Third Third Wastes Mazy &, 1990

Newty [dezafied Witlun 6 moatks of
Wastes weanficanen =5 a
hazardous waste

effect at the tme placement is to occwr. For example,
f the RCRA hazardous wastes at a sue are curreatly
under a natonal capacty extension when the CERCLA
decision document s signed, sue managers should
evaluate whether the response action will be compieted
before the exzansion expires. [f thess wastes are
disposed of w surface mmpouadments or l2adfills prior
to the expiranon of the extension, the receving unit
would have 10 mes: mmmum techaology requurements,
but the wastes would not bave to be treated to meet
the LDR treatment standards,

APPLICABILITY DETERMINATIONS
If the sute manager determunes thar the LDRs are

applicabie to the CERCLA response based on the
previous three quesuons, the site manager must (1)
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comply with the LDR restnction m effect, (2) comply
with the LDRs by choosmg ome of the LDR
comphance opoons (e.g, Treatabiity Vanance, No
Migratton Petinon), or (3) mvoke an ARAR warver
(available only for on-ate acnons). If the LDRs are
determmed pot to be apphcable, then, for om-sue
achons only, the site manager should determme if the
LDRs are relevant and 2 The process for
determmmg whether the LDRs are applicable to a
CERCIA action 1s summarized wn Highlight 5.

Highlight S - DETERMINING WHEN LDRS
ARE APPLICABLE REQUIREMENTS

CERCLA wasts 2
RCRA hazardous of
Castorrug st
waste?

P
i



e

SEPA

il S - M
A GUide to De"Sting AthachmeEr:t 2
of RCRA Wastes for et 10

Superfund Remedial Responses

OmMce of Emergency and Remedial Resoorse
Hazaroous Site Cortrol Division 0S-220

Quick Retersrce Fact Sreet

Og-ate CERCLA remedial response 150008 Must comply with the subxaatve requurements of the Resourcs Conservauan
agd Recovery At (RCRA) when they are determmed to e spplicadie or relevant and spproprae requuements (ARARs) RCRA
requiremeats are applcabdie for CERCLA respoases mvoiving the treaunent, $tocge, or dispasal of RCRA wastes (or whea dispasat
of the waste bemg addressed under CERCLA octurred after November 19, 1980). Delsung 8 RCRA waste (20d thus removing
it from regulancn uader RCRA Subaue C) 5 coe opuoa avalabie to nte managers foo addresung wasees or treatment tesiduais
contunmg hazardous constituents m Iow concentrances (L2, at Of near bealth-dased levels). This guide discusses the circumstances
undar which delisting wastas may be appropriate and the procedures for dellaticg a RCRA hszardous waste as part of ¢

Soperfund remedial respoase. (For additonal mformanon, please see Peunons 10 Delnt Harardous Wastes A Guidance Manual
(Office of Sold Waste and Emergeacy Response, April 1985 EP A/S30-SW-85-003).)

BACKGROUND

There are two types of RCRA waste that are subject to
RCRA Subtitte C hazardous waste requiurements.  liszed and
charactersuc  Listed wastes are regulated under Subute C
unni they have besn delisted, ar wiuch ume they may be
dispased of m 8 Subutie D fachity. Debsung requires a
demonsrauon that a isied RCRA hazardous wasee, or 2
moture cootauing isted Bazardous wastes, no jonger mesy
any of the cnitera under whuch the waste was bsted and 0o
ower (3cors are known (Al woukd moke e wase
hazardous. De'sung appies only (O Usted wastes, morures
cogtaming listed wastes, or reududls denived from regtment
of a sted waste, Charactenstuc BAZArdOus wastes Jo oot heve
to be delisted 1n order o be cugptie for management i &
Subatle D faciity, but may umpxy be readersd ‘noa-
charactensuc” (Le., wested (0 0O ager exaumxt aay of the
charactensucs outhmed it 40 CFR Part 251, Subpant C), o
meet the Land Disposal Resaxuon (LDR) weatmeat
sandards,

For on-site CERCLA remedial respoase scucns, delsung
of RCRA wasies 3 acsomplsded by incorporanng e
substaauve requirements of 40 CFR 25020 and 22 1010 the
remeduai process. For off-<ite CERCLA response sctioas. the
admunustrauve requrements of 40 CFR 260.20 and 22 must
aiso be met

WHEN TO CONSIDER DELISTING

Site mapagers m3y want (¢ comsuder delsung wiea
planming CERCLA response acoass that wul scdres
materas cogrammated sl RCRA Lsted waste w low
conceataucas (nciuding Ursaumest retduaby nat, Jesoite
ireaumest, reawn Bated wastss usder the dermved-from ruwee

[40 CFR 2613(cX2)]). Ul site managers behieve that these
matenals pose no sguficant wirest to ground water and that
management in & Subutle D solid waste disposal facihty (to
prevent durect coatact) would be fully protestive of human
health and the egwvironment, deisuog as a potential couwn
shouid be evajuated. Unless lsted wastes cag be detisted,
management of these matenals must dbe 10 accordance with
Subute C (Le, cean closure o¢ landfll closure with an
impermesdie qap, or a hytnd ciasure where RCRA closure
requurements are relevant and appropnate).

BASIS FOR DELISTING

Under RCRA, coce sufficent data are coilected on he
wasie, and its poteacal fwe and uansport, models (ses
Highlight 1) are rua to evaluate the dilution and attenuauon
of coasuruents at 2 hypotheucal receptor well. The calculated
concearravons of cossutuears at (he bypotheucsi reseotor
well mug at least mest the health-besed levels used for
delsting decions for the waste o be sucsessfully delisted
(Table 1, mserted in thrs fact sheet, contuns the maxmum
aliowed concentrauoas (MACS) for specfic coasutuents based
o the current health-based levels (107 nsk) devetoped By the
Office of Scbd Waste for detsung decmions.)

Dunng ute characterzauca and (he deveigpment at e
taseune 3k assesyment, U anatyses wdicite Nt mmnal risks
are posed by desufied RCRA sted wastes, (Le., they are
atready st or gear delsung levels) e managers saouid
casuder management CEuOas urvoiving the delisung of wastes
Delsong evaiuauoss sacuid be made earty u the RUFS
process, thus allgwang (he requirements and dispasal octicns
asocated wath delsung to be faciored mrio the detailed
anatvses of remedial alternauves.  For detsungs 3t CZRCA
azs OERR recommmends g site Clanage~s uss tae sare
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threat (o Quman heaith and the eavuoament

potential.

Highlight 1 MODELS USED BY THE OFFICE OF SOLID WASTE TO JUSTIFY DELISTING PETTTIONS

The receatly promuigated oty chanaciensuc leachung procedure (TCLP) 18 used to measure the leactung
poteanal of selected morgamic and organic coostituents (S5 FR 11798, March 29, 1990) For some organics, the Qrganic
Leachate Model (OLM) (see 51 FR 41084-100, November 13, 1986) may be used (0 esumate the leachmg poteatiai of
these comsutuents. The OLM is based on data fom leachung 1£3ts performed on wastes with organrcy. Data genersted
from e TCLP (and posubly the OLM) are used m the appropniate models ta determmne woether the waste will pose a

EPA uses an appropniate model, such as the VHS model, 1o esumate the abtity of an aquifer to diute the
leachate omcants and predict toxcant levels at 2 receptor well. (See 50 FR 48844, November 27, 1985 for a complete
deseripuon of the VHS model) The predicted leveis of tanaants from the VHS mode! are then compared to health-
based levels used 1n delisung decrucn-making (e g, MCLs, RfDs) for those compounds, 1 aa effort (0 evaluate hazard

aoalyncal tess and models as the Offics of Sobd Waste (o
analyze and predict the potental fate and transport of waste
consutuents and o substannate a delsing request.

In certamn cases, pathways other than ground water may
preseat 2 greater concern, OF $ite ¢oadiions are such that use
of other or additional models (¢ g, ar modeis, 51 FR 41084,
November 13, 1986) may be approprniate.  Because the
detisung deterrmnauon is waste-specific, site managers shoukd
document why a parucular mode!l is betag used.

If resuits from treatability studies conducted dunng an
RI/FS indicate that treatment wil atta delmsung levels, these
data may se~ve 3s the bass for approving a delstung
demenstrauon  When sitespesific treatatulity stucy data are
ngt avaiable, data from the aophcauon of technologes to
similar wastes may be used to assess the bkaly effectrveness of
the treatment processes and (0 demonstrate that 2 parucular
wasie would be readered non-bazardous and jusafy a
debsting  If there are technilly sound reasons to believe
‘nat delisting levels can be attamned site rpanagers sull may
sesk to delist tme wastes but shouid speafy another oouon
‘or <ispesal of the matenal (Le, Subutie C disposal)
deiistabie levels are no¢ actamed

As qutlined m tne NC? (55 FR 8756, March 8, 1990),
cniy the substantrive requirements of delisung must be met for
on-site CERCLA responses. The delsting may be granted
when the Regionat Admirustrator signs the ROD  For off-aite
acuecns (he Offics of Soid Waste and Emergeacy Response
(Contact  Assistance Brameh (0S-343) 382-4206) makes
detisung decisicns. The formal RCRA admunustrative process
for delisung would oot apply, however, (0 oon<CoQLIZUOUS
CERCLA (aciuties meeung the crizena o de treated as one
site and (0 whicn the on-site permit exempuoa extends (see
NCP, 55 FR 8690-1 March 8§ 1990)

DEMONSTRATING COMPLIANCE

Venficauon tesung may Se required followang treatmeat
of the wastes lo confirm that delsung levels are artained
Venfication tesung mav requwre  ollesron of samples
generated from (reatment sysiedms, analysis of sampies for
roal and TCLP 'eachate concsatraucns of morgamc and
orgamc coasiueats and any otier RCRA charaaensucs (as

appropriate)’; aad agatvsis of agy other mformaton retevant
10 the deisung that may ook bave beea anuapated at the
ume that the ongnal decsicn document was ugned. The
spesific demoastrauons requured may vary based o process-
or wastespeafic copditions at the sue. [NOTE. Aa
appropriate tesung frequency of treatment residuals wall need
10 be established dunag the design phase for & penad loag
eaough to represent the vanabiity of the delisted matenal)
All data from veafication tesung must be collected using the
appropriate QA/QC procedures (such as those contawned
the sue’s Quality Assurance Project Plan (QAPP) prepared
dunng the RI/FS scoping or remedial design process)

Waste 10 be debsted must be managed as hazardous unti
1t has besa analyzed mn accrdancs with the sampung and
agalysss requirements estabisbed at the ume of delisung, and
it has been determuned that delising levels have been
attained. Therefore, temparary storage of waste residuals wall
be pecessary 1n some 3523 untl samplng resuits are recerved.
RCRA storage requiremeats that are ARAR must be met
(or a warver jusufied) durninng thus penod for remedial acuons.

DOCUMENTING A WASTE DELISTING

Although compirance sath the RCRA admumstrauve
desting requmements are not required as part of an on-site
CERCLA remedial respanse, complhance with the subsianuve
requirernents of delising must be documeated wn the
approorate CERCLA documeats. Since off-uite CERCLA
responses  must comply with  both  substantve  and
admuustragve requirements, site madagers must follow the
formal deisung peation process (40 CFR 26020 and 22)
wiien hazardous wastes or waste residuals are (0 be delisted
for management off-ste. This ncludes Office of Sobd Waste
review, or State review for thase States (iat have adopted the
delisung program at least equivalent 10 the Federal program
publicaton of a proocsed nouce in the Federal Regster, an
oopartunrty for public comment, and pudlication of the final
rule 1n the Fede-al Regis.e- The Office of Sohd Waste's goat

INote that for any responses expested to taks place grior o the
TCLP eTecuve aste the EP Tauaty test may 1pply

i

.
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18 to propose end fneizre debamgs withm 24 moaths froor the
whe a compiete peanon  receved.

RIZS Report

The substantrve requmements for delsung a3 RCRA
hezardous waste shouid de documeated w the RIFS Report.
In the Detaed Apalvss of Alternatuves chapeer of the FS
Repoxt, a general duscussion of why detsting 8 warranted
shoukd be mchuded 1 the descripuca of each alternatve fox
whch a deimting = contempiated. Where the remedual
allernacves mvoiviag treatment are expected to result m a
resdual that may be deused, this discussicn shouid aiso
speatly the coaceatratnons of each waste consttuent expested
1o remam after treatment. The specific wformanon that
shouid be mctuded (n an RI/FS report for on<ite and off-aite
CERCLA remexual actions u preseated o Highlight 2. (The
more speaific and detaded informanoa, such a3 relevant waste
asalyss da from samping, sbould be piaced 0 an sppends
1o the report.) Under the "Complance with ARARs
Critenoa, a8 part of the Description of Alternauves section,
ste managers shouid deanfy thase wastes of waste residuals
10 be delited, and managed under Subtitie D mnstead of
Subutie C.
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Pla

The mrent to delist wastes should be stated @ the
D&m_m_uof&zmmmoﬂhe?mpmed?hn.
Because the Proprsed Plan solaits pudlic comment on all of
the remecial ajternatves, and oot just the preferred couon
memmmdemmonmcrmomawmmg
peunon for off<ite wastes wboulkd be idesufled for ail
alternaoves {or whuch such an approech s planned. This
oppartumsty for public commeat on the Proposed Plan fulfills
the requirements for public nouce and comment on delsting
pesuocs requued under 40 CFR 260.20(d). Highilght 3
provdes sampie language for the Proposed Plan,

Record of Decnion

Sampie language for the Description of Alternatves

secuon of the ROD s shown i Highlight 4  The
documentataa provded n the ROD should be a bref
sypopsss of the wmformsooe m e FS repore  In the
Descripuca of Alternaoves secuoa, as part of the duscussion
of major ARARS for each remedual alternatve, site managers
should mciude a statement (as was dooe i the FS report)
that expiamns wity debsung  justufied. A statement shouid

the same (55 FR 8756 -57, March &, 1990).

Peutioner’s name and address

Decnpuon and loavon of sue

Highlight 2 - DOCUMENTATION FOR RUFS REPORT FOR DELISTING
(Detailed Analysis of Alternatives Chaptar)

ONSITE
s Descripuoa of Remedial Alternauves
] Detaitied Desxcripuon of the Treatment Process being used 1o render the waste non-luzardows (e.g., operating parameters)
] Waste and Treatment Resduai Characterzation
EPA Hazardous Waste Number(s)

- Camplete Dexcripuon of the Waste (eg., maurte, percent sobds, pH)

- Waste Mansgement (nformanca (e-g., current and proposed management, techoiques, fow dugrams)

- Dexcription of Coastituents present (WKeatficaton, coocentranons)
s Retevant Samping and Tesung [afocmance! (eg, TCLP test resuits)

Data oq Representauve Sampies for the Listed Comstituents 2ad 4 Ducasion of Why the Waste o Noa-Hazardous. [nclude
2 sutement that the sampies are represcatatve of consutuent concenratens m the wase, and ducuss modeiling resuits.

CERCLA oca-aiie rexponse acuons seed oot meet admunstratve procedures of other eaviroamental saatutes. The RUFS and
ROD procem are sutsututes for the sdmunatragve procedures n the delsusg procest. The subsanuve requirements remain

OFY-SITE (In sdidithes 1o cisoaeais required for olff-sile peiition)

For oflsite deinuag peutons, the documentaucn requirements bsted (o ca-ute actoos should be caracted from the RUFS
report and combuned with the foilowang informauca found below  The informauca should be weorporated with the on-site inf{ormauon
\to a 40 CFR 250 20 peuuon 1nd a copy of the pettion should be referesced and atached to the RUFS report

Idesufication of on-tite contact person, i diufferent from above
Statement of the peuuooer's wniernsst W the propased achon
! Appropriste samplng wmformation asy be contuned m the Supertund Quality Assurance Propecz Plas (QAPP) and. therefore, not

speafically repeawed w tie RUFS Report Whene sppropnate, however, soformaticn ca relevaat samplng procedures shouid be
referenced 1o Ui secoe when discumning (he bass (oc detsung,




Highlight 3: SAMPLE LANGUAGE
FOR THE PROPOSED PLAN

Descripuon of Alternauves secion:

Under thus aiternanve, the [wasteftreaonent
reniduals] will be delisted (re., shown to be non-
hazardous wases) and thus mill no longer be subject 0
RCRA Subtile C hazardous wasse regulanons. The
[wastes/reaoment residuals] will be managed o
accardance with the RCRA Subadde D (sold wasze)
requerernenss (andjor state solid wasze disposal
requarenends).

Evaluanon of Alternatrves secuon, undet "Complance
With ARARS*™

The [wastes/treaoment residuals] wil be
delisted in [Enter number] of (Emer wal number of
altemanves] The RCRA Subade D (sold waste)
closure requaremners, rather than Subatle C
requwemens, will be ARARS for these [wastes/orearment
residuals].

Commurnty's Role in Selecnon Process:

The Proposed Plan seeks comment on the
delisang of the {wastetrecomens renduals and models)
for eacn alternanve for wiuch delisnng & proposed.

aiso be nciuded expilanng that the waste was delisted uader
CERCLA, therefore RCRA'S substanuve requurements have
been met.

In the Statutory Dererminauons secucd, under the
"Complance with ARARs® finding, site managers should
ndicate that the wastes wil be deisted.

Unless treatabiity studies conducted m the RIFS mdicate
that a technology’s oerformance s reasonably czntam, the
ROD should address how to handle wastzs that do oot
achueve detistabie levels [f waste residuals cannot be delsted,
a copungency pian wil be umpiemented. Where the
conungeacy implemeated differs uguficantly from that

"
—

Attachment 2
LG-001-95
Page 10 of 10

-

Highltght 4: SAMPLE LANGUAGE
FOR THE RECORD OF DECISION

Descripoon of Alternatrves secthan,

Becouse enming and avalable data and the
resuits of modeiing demonstrate thay the [wastetreamers
residuals] will not be hazzrdous (Le., do not conumn
hazardous consanuenss m levels that are hazardous and
do mot edubu a hazrdous characteninc), they wall be

delicted. Therefore, the RCRA Subade C requzremens
are not ARARs. These (wastes/reazmers readuais],
however, will be managed as soid wastes under RCRA
Subarle D [and Stae of {name) sobd wane disposal
requoremenss under {cuanon}] Thus delisang s jusafied
on the bans of [resuity from remabizy tesangiother
bass]. Thu dehsang sansfier the substanave
requrenens of 40 CFR 260.20 and .22

If texng of the waste during the rermedial
acnon shows hax the neceszary levels are not beng
anared for delisnng these wasnte, they wall be maraged
as Subarle C Razardous wastes and the applicable or
relevare and appropruaze requiremerus under Subade C
wul be met.

discussed m the ROD, the ROD must be ameaded or an
Explaganca of Signuficant Dufferences (ESD) wssued (NCP
§300 435(cX(2)). Where the contingeacy unoiemented does
not significantly differ from that discussed m the ROD, it mav
be advisable to wssue an ESD or fact sheet to wform the
public of these acuons.

The Comparagve Analyss secuon of the ROD should
discyss conungent remedies m 2 level of deway that s
adequate to &xplan the conungeady (SO that the pullic has an
ample cpportunity (o review (he conungency) The Seiected
Remexdy sectoan shouid esmablish the paramesers of both the
selected and contingeat remedies and provide the ctena by
wiuch the contmgency remedy would te mpiemeated. The
Statutory Determunancns secuon should demonstrate how
exher remedy wouid fulfil CERCLA  section 121
requurements.

NOTICE. The policies set out n this memorandum are intended olely as puidance. They are oo miended, nor cag they ’
be relied upon (o cTEAte agy nghts eaforceabie by agy party 1n Lugauon win e United Stater. EPA officals may decde (0 '
follow tne guidancs orovided 1 this mermorandum, Of (O 36T 3t vanance with the guidance, dased OU 40 analyss of speafic,

site Qroumstances. The Agency also reserves the nght to change thus guxdance agy ume wilout public gouce. t
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